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The NIMBY playbook
Foes can delay housing projects for years on the strength of a
few court filings
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EVERY SO often, the NIMBY forces that dominate Massachusetts development win an

especially symbolic victory or two, and the earth shakes. It happened here twice over

the past two months, with the demolition of a seaside home in Marblehead, and an order

to raze a mansion in Truro. These lightning strikes don’t happen often. But the fact that

they happen at all keeps developers up at night - and hands development opponents all
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the leverage in the world. That’s why a major affordable housing project in Belmont

remains grounded, five years after receiving its local zoning approvals.

As long as a development project is being litigated, there’s a chance, however small, that

it will prevail in court. The leveled Marblehead home, and the Truro mansion now

staring down a demolition order, are costly lessons in what can happen when

construction crews don’t wait for lawyers to finish their business. Builders who start

work in the face of lawsuits are building at risk: They’re betting that they’ll win in court,

and that they won’t have to tear down their handiwork to comply with an adverse court

ruling. The Marblehead and Truro examples show the downside in swallowing such risk.

The substantial sums of money involved in larger developments mean most banks won’t

finance construction projects that are involved in court fights. Because of this, NIMBY

types don’t have to have the law on their side when they challenge development; they

can delay projects for years on the strength of a few court filings.

This playbook is currently being executed in Belmont, where a group of residents is

battling, and successfully stalling, a $70 million affordable housing development.

The developer, O’Neill Properties, has owned a parcel along the Cambridge line, near

Alewife, since 1998. The site, which was once a piggery and then a dumping ground, is

zoned for development. The question has always been what gets built there, not

whether anything gets built.

When a condominium plan ran into headwinds,

O’Neill proposed building 299 residences under

Chapter 40B, the state’s affordable housing

law. Belmont couldn’t legally block the

development because just 3 percent of the

town’s housing stock is affordable. But

opponents have thrown out numerous

obstacles to building housing for moderate-

income residents in one of the state’s wealthiest

towns. They’ve tried to force the state to buy the land. (The state declined.) They

mounted a lobbying campaign in neighboring Cambridge to cut off the project’s water

supply. And they’ve pressed their case in court.

A small group of Belmont residents and the town’s conservation commission are suing to
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overturn state environmental approvals for the development. They’re losing in court,

but have nevertheless succeeded in compounding delays. An initial challenge in

Middlesex Superior Court ate up 18 months before it was dismissed in late December.

That decision is now being appealed. A judge recently rebuffed opponents who were

seeking an injunction against building at the Belmont site while the appeal is pending,

saying project opponents couldn’t show they were likely to win on appeal.

But for the legal challenges, work could have started two years ago. Instead, it’s been

five years since O’Neill secured zoning approvals, and nearly 10 years since the

developer first proposed building housing, and occupancy of the Belmont site remains

years away. The fact that the lawsuit is alive at all is enough to make the development

virtually unfinanceable.

Even if the residents and the conservation commission lose in court - a likely outcome,

according to the judge who tossed their other cases - they will have added years of

costly delay to the project. Protracted court battles only benefit the project opponents

who want to stonewall developments. The costs of delay are disproportionately borne by

the developer, in the form of property taxes, financing costs, lost revenues, and legal

fees.

Costs are spread more widely, too - to the families paying rent while they languish on

affordable housing wait lists, and to everyone else who’s buying or renting in a housing

market that’s incapable of meeting demand.

Even in a wealthy town like Belmont, one out of every four families struggles with the

high cost of housing. So long as it takes a decade to build affordable housing that, by law,

can’t be rejected, that figure is only going to swell.
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